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suiting from a reductio ad absurdum of the intangible entity 
theory. The whole growth of the modern law is to take away 
as much as is possible of fiction, and the doctrine of criminal 
liability of corporations does not appear to be forming any 
privileged exception. Our Supreme Court well moulded into 
words both the spirit of the modern law and the spirit of the 
times when it said: "There can be no question of the power of 
Congress to regulate interstate commerce to prevent favoritism, 
and to secure equal rights to all engaged in interstate trade. It 
would be a distinct step backward to hold that Congress cannot 
control those who are conducting this interstate commerce by 
holding them responsible for the intent and purposes of the 
agents to whom they have delegated the power to act in the 
premises." N. Y. C. & H. Ry Co. v. U. S., supra. 

REGULATION OF CONTRACTS UNDER THE POLICE POWER. 

With the formal entrance of the American Federation of 
Labor into the field of national politics last summer, it became 
evident that we are destined to have in this country a large body 
of voters clamoring for laws to advance their own class interests. 
To what extent our legislators will yield to the persistent de- 
mands of labor leaders, it is impossible to determine; but it is 
almost certain that from time to time waves of radicalism will 
sweep over the country and carry with them statutes which, if 
undisturbed, will work much harm and little good to our nation. 
When, in addition to this, we consider the present optimism of a 
large number of our lawmakers, who by legislative fiat hope to 
cure many almost inherent human vices, we realize that the Con- 
stitution of the United States grows constantly more important 
as a protection of individual rights and liberties against unjust 
and arbitrary enactments. 

The protection of the public against encroachment on their 
privileges by legislation is secured by that part of the fourteenth 
amendment which declares: "No State shall make or enforce 
any law which shall abridge the privileges or immunities of citi- 
zens of the United States ; nor shall any State deprive any person 
of life, liberty or property without due process of law." This 
restriction on the power of the states is, however, limited by the 
fact that both property and liberty are held on such reasonable 
conditions as may be imposed by the State in the exercise of the 
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police power. Mugler v. Kan., 123 U. S. 623. Thus, in every 
case where the protection of the Federal Constitution is sought 
against harsh legislation, the question arises : Is this a fair, rea- 
sonable, and appropriate exercise of the police power or is it an 
unreasonable, unnecessary, and arbitrary interference with the 
rights of the individual? In re Converse, 137 U. S. 624. 

A few attempts have been made to define police power, but 
most courts have declared it incapable of exact definition, and 
have held with Mr. Chief Justice Shaw that, "It is much easier 
to perceive and realize the existence and sources of this power 
than to mark its boundaries or prescribe limits to its exercise." 
Commonwealth v. Alger, 7 Cushing 84. As a result it has come 
about that the extent of police power rests largely with the 
courts, and what is thought without the power at one time may 
be permanently included within it at another. On almost no 
subject are the courts of this country in greater conflict than as 
to the scope of this power, and there is little likelihood of any 
uniform legislation. To what degree and over what subjects the 
Supreme Court of the United States extends the police power is, 
therefore, of vital importance to the community, as such inter- 
pretation greatly limits the protection of the individual against 
oppressive State legislation. 

In the recent case of McClean v. Arkansas, 211 U. S. 539, the 
United States Supreme Court has rendered an opinion which is 
important as showing the length to which states may go under 
the police power in the regulation of the contracts of private 
parties. That the general right to make contracts is protected by 
the fourteenth amendment, has been thoroughly established in 
the courts. Allgeyer v. Louisiana, 165 U. S. 578. The Supreme 
Court, in the case under consideration, upheld the power of the 
Arkansas legislature to pass an act which, in substance, declared 
that every mine operator or mining company employing more 
than twelve men, and paying his employees at a ton or bushel 
weight, should weigh or measure all the coal coming out of the 
mine before it has been screened, and base the wages paid on the 
amount of unscreened coal. For any mine owner to contract to 
pay his men for screened coal was declared a serious offence, 
involving fines or imprisonment or both. 

This law constituted, as may be seen, a serious curtailment of 
the right to contract and could, therefore, only be supported in 
case it came within the police power of the state. In sustaining 
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the act the Supreme Court took the ground that, as it was unable 
to say that the law had no reasonable relation to the protection 
of a large class of laborers and did not promote harmonious re- 
lations between capital and labor, the law was within the power 
of the state. A different course was taken from that adopted 
in the cases deciding on the validity of laws limiting the hours 
of certain employments and the reasonableness of the statute 
was hardly considered. Instead, after briefly touching upon the 
claims of the advocates of such a law, the court declared:' "It 
is not for us to say whether these are the actual conditions. It 
is sufficient to say that it was a situation brought to the atten- 
tion of the legislature, concerning which it was entitled to act 
and judge for itself in the exercise of its lawful power to pass 
remedial legislation." 

The advisability of such a method of payment has been, in- 
deed, seriously questioned by both laborers as well as capitalists. 
In bituminous mining the miners have generally urged such a 
law and it was undoubtedly their political influence which was 
responsible for this Arkansas statute. At the same time it has 
been urged by many students of the problem that such legisla- 
tion militates against the best interests of the industry. Thus 
Judge English, of the West Virginia Court, said in a dissenting 
opinion : "What then are the inevitable results of the law under 
consideration? It depresses the wages of the miners; it takes 
bread from the family of the skilled miners and gives it to the 
family of the unskilled and careless one. When this act is en- 
forced there is no longer any incentive to the skilled miner to 
send out as the product of his labor the highest percentage of 
merchantable coal." State v. Coal Co., 36 W. Va. r 802. In the 
anthracite the demand for such a method of payment was once 
popular, but the present, more competent organization of the 
United Mine Workers holds such a change as undesirable for 
labor. Both mine owners and mine workers dispute to a great 
extent the advantage of such a law, both in its effect on them- 
selves and on the industry. In this lies the distinction between 
the present decision and the ordinary opinions as to police power 
since the beneficiality to at least a large class by the enactment of 
laws compelling vaccination, or ordering the destruction of 
spoiled food, or limiting the hours for women's work, or similar 
statutes cannot be denied. 

In four states coal screening laws of the same general nature 
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as this Arkansas statute have been passed on by the courts. West 
Virginia and Arkansas have upheld the laws, while Illinois and 
Colorado have condemned them as unconstitutional. The case 
of the State v. Peel Splint Coal Company, 36 W. Va. 802, is the 
most important decision upholding such an act. The West Vir- 
ginia court based its opinion first upon the ground that the coal 
mining company was a corporation in the enjoyment of extraor- 
dinary privileges, and, second, that such companies in that State 
are required to take out a license, and, therefore, become li- 
censees. In its decision the court followed Munn v. Illinois, 94 
U. S. 113, where the validity of legislation fixing grain elevator 
charges was sustained. It is very difficult to see upon what 
theory such an extension of the doctrine of that ca^e was made. 
The principle of Munn v. Illinois was based upon the statement 
of Lord Chief Justice Hale, made more than 200 years before, 
in which he said, when property is "affected with public interest 
it ceases to be juri privati only." De Juri Maris, 1 Harg. Law 
Tracts 6. This ground of the decision as the only one in which 
it could be sustained was later affirmed by the Supreme Court in 
Budd v. New York, 143 U. S. 53. That the principle applied to 
carriers, hack drivers, and similar occupations has not been ques- 
tioned, because of the nature of their pursuits, but its extension 
to coal mines has rarely been ever suggested. It was not raised 
in Holden v. Hardy, 169 U. S. 366, where the constitutionality of 
an eight-hour law for miners was sustained, and it seems incredi- 
ble to believe that the United States Supreme Court would even 
consider a law fixing the selling price for coal, which statute 
might well be constitutional if the words, "affected with public 
interest," are to be so broadly construed. Such a claim was de- 
cisively repudiated in Millet v. Illinois, 117 111., 294. 

In State v. Wilson, 61 Kans. 35, the Kansas statute sustaining 
such a coal screening law was sustained, but here the court said : 
"In our judgment the law in no wise affects the right of contract, 
and does not hinder or prevent the mine operator or miners from 
making such agreements as they may choose concerning the 
amount of compensation to be paid for labor in mining coal. Nor 
does the act prohibit the employment of miners at day wages or 
make void contracts for the payment of wages based on the 
quantity of screened coal produced." The effect of this Kansas 
law was not the same as that of the Arkansas law, where payment 
by screening was made illegal. 



COMMENTS 633 

The Colorado and Illinois courts are most emphatic in holding 
such screening acts repugnant to the provisions of the fourteenth 
amendment. In Ramsey v. People, 142 111., 380, the Illinois 
court says : "In all other kinds of business involving the employ- 
ment of labor, the employer and employee are left free to fix 
by contract the amount of wages to be paid, and the mode in 
which such wages shall be ascertained and computed. This is 
justly regarded as a very important right, vitally affecting the 
interests of both parties. To the extent to which it is abridged, a 
property right is taken away. There is nothing in the business 
of coal mining which renders either the employer or employee less 
capable of contracting in respect to wages than in any of the 
branches of business in which laborers are employed under 
analogous circumstances." The Colorado Court charcaterized such 
an act as an "infringement of personal guarantees." Re House 
Bill No. 203, 21 Col. 27. 

Five cases stand out prominently among the Supreme Court 
decisions as passing upon the constitutionality of laws restricting 
the right of contract. Two of these opinions are concerned with 
laws regulating the payment of wages, and the other three deal 
with statutes fixing the maximum number of hours in cer- 
tain occupations. In Patterson v. The Eudora, 190 U. S., 169, 
the court sustained an act of Congress making it a misdemeanor 
for a shipmaster to pay a sailor any part of his wages in advance. 
The court took notice of the conditions of the sailors' livelihood, 
and largely based its decision on the necessity of such a law to 
protect seafaring men against unscrupulous masters. During 
the year before this case was decided the Supreme Court in 
Knoxville Iron Co. v. Harbison, 183 U. S. 13, upheld the constitu- 
tionality of a statute requiring the redemption in cash of store 
orders or other evidences of indebtedness issued by employers in 
payment of wages upon the ground that the employee was at a 
disadvantage in dealing with the employer about such matters. 

Of the other class of cases was Holden v. Hardy, 169 U. S., 
366, where the Supreme Court held an eight-hour law affecting 
mine workers constitutional because of the nature of the employ- 
ment. This ruling was not followed in Lochner v. New York, 
198 U. S., 45, where a statute limiting the working hours of 
bakers was held unconstitutional, the conditions of the trade 
being carefully distinguished from mining. Following out this 
principle, the Supreme Court in Muller v. Oregon, 20S U. S. 412, 



634 YALE LAW JOURNAL 

upheld an Oregon statute prohibiting the working of females in 
laundries more than ten hours each day. This case,, like each of 
the other four, was decided after considering the class of persons 
protected, the nature of their occupations, the effect of such a law, 
and making these facts the underlying reason for their decisions. 
In none of them was so much left to the discretion of the State 
legislature as was left in McClean v. Arkansas. 

The importance of the decision under consideration is, there- 
fore, patent. In its decision the court acted on a law, the validity 
and the results of which have been much questioned. It did not 
adopt the reasoning by which like statutes in the State courts 
were declared constitutional. The decision indicates that the 
states are to be given a broader field to legislate in under the police 
power than they have had up to the present time. 

It is undeniably true that the legal tendency of the last three 
hundred years has been away from police power, and the statutes 
of Elizabeth regulating the wages of laborers seem as foreign to 
us as the acts of Richard II. declaring that no servant should 
play tennis or football. 5 Elizabeth ch. 4 St. 12 Rich. 11. C. 6. 
Equally true, however, is the fact that the movement of judicial 
decisions during the last quarter century has been toward the ex- 
tension of this power. We may, therefore, reiterate with confi- 
dence in its truth the opinion voiced twenty years ago by Am- 
bassador Bryce in a comment on the Granger cases: "I do not 
presume to doubt the correctness of these decisions, but they 
evidently present a different view of the sacredness of private 
rights, and of the powers of the legislature from that entered 
into by Chief Justice Marshall and his contemporaries." Ameri- 
can Commonzvealth, Vol. 2, p. 167. 

THIRD PARTY SUING ON CONTRACT MADE BY ANOTHER. 

In the case of Charles Eades v. Atlantic, Gulf and Pacific Co., 
No. 6262, the Court of the First Instance for the District of 
Manila was called upon to determine whether a third party could 
sue a promisee on a contract made with the promisor (primarily 
at least) for the promisor's benefit alone. The defendant com- 
pany was under contract with the City of Manila to install a 
sewerage system. The plaintiff was a fireman employed in the 
fire department of the city as a driver. While responding to an 
alarm he was thrown from his wagon. He alleges that owing 



